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STATE  OF  NEW  YORK  —  INSURANCE  DEPARTMENT 


Albany,  N.  Y.,  February  15,  1913. 
Honorable  William  Sulzer,  Executive  Chamber,  Albany,  N.  Y. 

Dear  Sir. — Several  bills  have  been  introduced  in  the  Legisla¬ 
ture  this  year  for  the  purpose  of  enacting  a  law  which  will  give 
to  workmen  injured  in  their  industrial  occupations  compensation 
for  such  injuries  regardless  of  the  fault  of  the  employer  or  the 
negligence  of  the  employee.  If  an  effective  measure  of  this 
character  is  enacted  into  law,  the  result  will  be  to  eliminate  in  a 
large  degree  litigation  now  frequently  resorted  to  in  cases  of 
accident. 

By  reason  of  the  decision  handed  down  by  the  Court  of  Ap- 
5  peals  in  the  now  famous  Ives  case,  a  compensation  measure  of 
>  this  character  must  be  elective  in  its  form  since  a  compulsory 
law  has  been  declared  to  be  unconstitutional. 

Of  the  bills  now  pending  before  the  Legislature  of  this  state, 
£  the  most  prominent  and  most  talked  of  measures  are  the  Foley- 
'  Walker  bill,  introduced  upon  the  recommendation  of  the  State  In- 
r  surance  Department,  and  the  Murtaugh- Jackson  bill,  supported 
Y  by  the  State  Federation  of  Labor.  It  is  believed  that  if  the  real 
merits  of  each  of  these  two  measures  were  properly  understood  by 
the  great  body  of  workmen  in  this  State,  there  would  be  no  hesita- 
'  tion  on  their  part  as  to  the  choice  in  the  matter. 

The  Federation  bill  covers  only  certain  specified  employments 
designated  in  the  bill  as  hazardous  and  leaves  uncovered  the  great 
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body  of  workers  estimated  to  be  at  least  three-fourths  of  all  of  the 
workingmen  in  this  State.  For  instance,  it  does  not  include  any 
municipal  or  State  employees  of  any  nature  whatsoever.  Police¬ 
men,  firemen,  street  cleaners  and  all  other  employees  representing 
the  great  body  of  men  employed  by  the  city  and  State  are  not  sub¬ 
ject  to  the  compensation  act  as  drawn  for  the  State  Federation  of 
Labor  by  Judge  McDonough,  former  Secretary  of  State.  There 
are  numerous  occupations  which  will  require  considerable  litiga¬ 
tion  in  order  to  determine  whether  they  are  covered  or  excluded 
from  the  act. 

The  employees  named  in  the  following  industries  are  either  not 
covered  or  the  question  of  their  coverage  is  open  to  serious  doubt : 
Teamsters,  coopers,  bakers,  confectioners,  butchers,  cigarmakers, 
cigarette  makers,  bartenders,  waiters,  telegraphers,  tailors,  stone 
cutters,  coach  drivers,  pilots,  masters  of  vessels,  deck  hands,  gar¬ 
ment  workers,  hatters,  furriers,  watchmen,  sail  makers,  canvas 
workers,  blacksmiths,  horseshoers,  diamond  setters,  salesmen, 
clerks,  accountants,  upholsterers,  theatrical  employees,  bill 
posters,  stage  hands,  actors,  hotel  employees,  restaurant  em¬ 
ployees,  barbers,  florists,  gardeners,  sign  painters,  telephone 
operators,  musicians,  garage  employees,  janitors,  hostlers,  artificial 
flower  makers,  pattern  makers,  chemists,  ice  cutters,  employees 
of  express  companies,  employees  of  banks,  mercantile  establish¬ 
ments,  teachers  and  stenographers. 

In  the  first  place,  the  Federation  bill  is  a  true  monopoly.  It 
creates  a  bi-partisan  board  composed  of  three  members,  each  one 
of  whom  will  receive  a  salary  of  five  thousand  dollars  per  annum. 
They  are  charged  with  the  duty  of  collecting  premiums  from  em¬ 
ployers  and  disbursing  such  premiums  to  injured  employees.  In 
the  case  of  employers  who  refuse  to  subscribe  and  pay  premiums 
to  this  State  board,  their  common  law  defenses  of  assumption  of 
risk,  fellow  servant  rule,  and  contributory  negligence  are  abolished 
and  they  are  liable  to  damages  without  limit.  Ho  alternative  is 
presented  to  them  to  enable  them  to  insure  their  compensation  in 
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any  other  manner  than  by  paying  premiums  to  the  State  fund. 
If  they  refuse  to  pay  such  premiums,  no  matter  how  unjust  or 
how  exorbitant  they  may  be,  or  how  unreasonable  they  may  be 
fixed  by  the  board,  such  refusal  is  equivalent  to  a  rejection  of  the 
compensation  principle  and  the  adoption  of  the  old  common  law 
liability  system  with  its  burdensome  litigation,  social  injustice 
and  economic  waste. 

Even  the  employers  who  accept  the  Compensation  Act  and  pay 
premiums  to  the  State  compensation  fund  are  not  entirely  re¬ 
lieved  from  their  common  law  liability.  There  is  a  section  in  the 
Murtaugh- Jackson  bill  which  makes  the  employer  liable  under 
the  common  law  where  it  can  be  shown  that  such  employer,  his 
officers  or  agents  have  failed  to  comply  with  any  lawful  municipal 
ordinance  or  lawful  order  of  any  duly  authorized  officer  or  any 
statute  for  the  protection  of  life  or  safety  of  employees.  •  This 
requirement  will  bring  about  a  situation  where  the  employers  who 
have  'accepted  the  Compensation  Act  will  of  necessity  be  obliged 
to  take  additional  insurance  with  stock  casualty  companies  for 
the  purpose  of  protecting  themselves  against  suits  at  common  law. 

The  impression  created  broadcast  by  the  advocates  of  this  bill 
is  that  the  State  compensation  fund  will  at  all  times  be  ample  to 
take  care  of  and  pay  all  claims  that  will  be  made  against  it  by 
injured  workmen  or  their  dependents.  This  impression  is  de¬ 
ceptive.  It  should  be  stated  in  the  most  emphatic  terms  that  the 
credit  of  the  iState  is  not  behind  this  fund  and  that  the  payment 
of  claims  from  such  funds  is  not  guaranteed.  If  the  premiums 
collected  by  the  board  are  sufficient  to  pay  the  claims  incurred, 
well  and  good;  if  not,  then  the  injured  employees  or  their  de¬ 
pendents  have  no  recourse  whatsoever.  If  there  should  occur  a 
great  catastrophe  with  the  loss  of  several  hundred  lives,  an  inci¬ 
dent  which  happens  now  and  then,  the  chances  are  that  the  State 
fund  will  not  have  sufficient  money  in  its  treasury  to  meet  the 
obligations.  That  very  thing  happened  under  the  Washington 
State  Insurance  plan  very  soon  after  the  scheme  went  into  effect, 
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and  in  tliat  case  only  eight  lives  were  lost.  In'  a  catastrophe  like 
the  Triangle  Shirtwaist  Factory  fire,  the  State  insurance  scheme 
would  be  required  to  pay  in  the  neighborhood  of  half  a  million 
dollars  or  more.  A  tragedy  of  that  kind  would  impair  and  possibly 
destroy  the  solvency  of  the  State  fund  and  the  widows  and  orphans 
and  other  dependents  of  those  who  had  been  killed  would  have  no 
compensation  whatever,  because  the  employers  are  relieved  from 
further  payment. 

It  must  be  borne  in  mind  that  the  act  is  optional  or  elective  in 
its  form  and  that  if,  for  some  reason  or  other,  the  employers 
prefer  to  stay  outside  of  the  act,  the  bill,  although  it  may  become 
a  law,  will  be  a  dead  letter.  In  fact,  we  have  a  compensation 
law  on  our  statute  books  at  present  but  the  law  is  a  dead  letter. 

It  is  pretty  clearly  established  that  the  employers  do  not  want  a 
compensation  act  drawn  on  the  lines  of  the  act  presented  by  the 
Federation  of  Labor,  and  it  is  pretty  certain  that  they  will  not 
accept  its  provisions  even  if  such  act  does  become  a  law.  Judging 
from  the  experience  in  Ohio,  not  more  than  one  hundred  thou¬ 
sand  employees  will  be  benefited  by  this  act. 

The  schedule  of  compensation  under  the  Murtaugh- Jackson  bill 
is  prohibitive.  It  is  far  above  that  contained  in  any  law  passed 
or  suggested.  The  merchants  of  our  State  must  be  able  to  compete 
with  merchants  of  other  States.  The  payments  under  the  com¬ 
pensation  law  are  in  the  nature  of  a  burden  upon  each  industry 
and  eventually  will  have  to  be  paid  by  the  consumer.  A  high 
compensation  schedule  simply  puts  a  premium  upon  employers  of 
this  State  to  remove  their  establishments  and  their  industries  to 
neighboring  States  where  the  compensation  schedule  is  more 
reasonable. 

The  very  nature  of  the  schedule  indicates  that  those  who  have 
constructed  it  do  not  wish  the  employers  to  adopt  it;  in  fact,  it 
has  been  stated  before  the  legislators  .that  the  author  of  the  bill  is 
not  very  much  concerned  as  to  the  number  of  employers  who  will 
adopt  the  compensation  act,  for,  he  argues,  those  who  will  not 
adopt  it  will  be  subject  to  liability  under  the  common  law  with 


5 


their  defenses  removed,  and  that  in  his  opinion  is  as  much  of  a 
desirable  result  as  the  acceptance  of  the  act.  It  is,  therefore, 
apparent  that  the  advocates  of  the  measure  are  not  looking  to 
effect  the  creation  of  a  new  principle  of  compensation,  but  rather 
geek  to  enlarge  the  liability  of  the  employer  under  the  common 
law.  This  would  leave  us  under  the  same  conditions  with  plenty 
of  opportunity  for  negligence  lawyers  to  pursue  and  enlarge  their 
lucrative  practice.  We  have  seen  the  spectacle  of  these  negligence 
lawyers  appearing  before  the  Legislature  and  urging  the  adoption 
of  the  Murtaugh- Jackson  bill.  It  is  apparent  that  they  believe 
that  the  bill  when  enacted  into  law  will  benefit  their  personal 
interests. 

Employers  refusing  to  adopt  the  scheme,  the  situation  will  be 
left  in  the  worst  possible  condition.  Every  claim  will  have  to  be 
litigated  under  the  common  law  liability.  This,  as  stated,  would 
be  fine  for  the  negligence  attorneys. 

The  board  created  under  the  Murtaugh- Jackson  bill  possesses 
arbitrary  powers.  It  establishes  the  premium  rates,  collects  the 
premiums  from  employers  and  the  awards  made  to  claimants  are 
not  subject  to  review.  So  long  as  that  board  awards  to  the  work¬ 
man  any  sum,  no  matter  how  large  or  how  small,  there  is  no 
power  on  earth  which  has  the  right  to  change  its  ruling.  As  to 
the  employer,  who  pays  his  premiums  to  the  fund,  he  has  no  voice 
in  the  matter  at  all,  whether  the  board  makes  large  awards  or 
small  awards  from  the  fund  contributed  by  him.  He  has  no 
opportunity  to  express  himself  either  for  or  against  such  awards. 

In  only  one  instance  is  the  judgment  of  the  board  open  to  at¬ 
tack  in  the  courts.  That  is  in  the  case  where  the  board  refuses  to 
make  any  award  to  a  claimant.  In  that  case  the  claimant  may 
bring  his  case  in  the  courts  and  have  it  tried  in  the  usual  manner 
before  a  jnry  with  all  further  rights  to  appeal  in  courts  of  higher 
jurisdiction. 

The  whole  scheme  revolves  itself  around  the  infallible  judg¬ 
ment  and  absolute  honesty  of  three  human  beings.  Such  arbi¬ 
trary  power  will  eventually  lead  to  grave  abuses. 


6 


As  against  the  provisions  of  the  Murtaugh- Jackson  hill  referred 
to  above,  compare  the  reasonable,  just  and  practical  principles 
which  form  the  foundation  of  the  Foley-Walker  bill.  In  the  first 
place,  the  Foley-Walker  bill  covers  all  employees  of  the  State  ex¬ 
cept  purely  domestic  servants,  farm  laborers  and  casual  employees 
and  those  who  take  work  to  their  own  homes  away  from  the  em¬ 
ployer’s  shop.  It  includes  all  the  employees  of  municipal  cor¬ 
porations,  the  State  and  of  all  the  political  sub-divisions  therein. 
It  leaves  no  doubt  as  to  the  employments  which  are  covered  and 
the  employments  which  are  not  covered  by  the  act.  It  makes  no 
distinction  between  hazardous  and  non-hazardous  employments. 

It  brings  all  the  employers  within  the  act  presumptively,  that 
is,  without  any  affirmative  action  on  their  part.  An  employer 
who  desires  to  stay  without  the  act  must  file  notice  of  rejection. 
It  requires  the  employers  to  insure  their  compensation  under  the 
act,  but  it  allows  them  various  alternatives.  It  does  not  say  to 
them,  you  must  insure  under  one  particular  form,  but  it  gives 
them  a  method  of  selection.  The  bill  says,  you  may  insure  in 
an  existing  insurance  company;  you  may,  together  with  other 
employers,  insure  in  a  mutual  employers’  insurance  asso¬ 
ciation  managed  by  yourselves  and  controlled  by  your¬ 
selves  ;  you  may  give  to  the  superintendent  of  insur¬ 
ance  satisfactory  evidence  of  your  solvency,  and  if  you  can 
establish  that,  you  need  not  pay  any  premiums  to  an  insurance 
company  but  you  may  carry  your  own  insurance.  You  may  de¬ 
posit  with  the  superintendent  of  insurance  securities  for  the  pay¬ 
ment  of  your  obligations  and  in  such  case  you  need  not  carry  in¬ 
surance.  To  such  employers  who  refuse  to  insure  under  any  of 
the  above  methods  and  who  do  not  file  their  notice  of  rejection  of 
the  compensation  act,  the  bill  provides  a  penalty,  that  is,  they  are 
exposed  to  suit  by  an  employee  or  his  dependent  who  has  an 
election  of  remedies.  He  may  sue  under  the  compensation  act  or 
he  may  sue  under  the  common  law  and  the  employer  may  not 
interpose  any  of  the  three  common  law  defenses.  Also  employers 
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who  have  rejected  the  compensation  act  are  deprived  of  their 
common  law  defenses. 

Under  the  Foley-Walker  bill,  the  employee  is  absolutely  assured 
of  his  compensation.  He  may  feel  sure:  that  be  or  his  dependents 
will  receive  the  compensation  once  it  is  awarded  to  them.  All  of 
the  insurance  plans  are  under  the  absolute  jurisdiction  of  the 
Superintendent  of  Insurance.  He  will  supervise  both  the  mutual 
associations  and  the  stock  companies ;  he  is  charged  with  the  duty 
of  seeing  that  the  premiums  are  adequate  and  that  the  funds  are 
solvent.  The  insurance  does  not  relieve  the  employer  from  his 
liability. 

Judging  from  the  experience  in  Hew  Jersey,  Michigan  and 
Massachusetts,  practically  all  the  employers  will  come  under  the 
act,  and  probably  two  million  workmen  will  be  brought  within 
its  provisions  at  once.  The  schedule  of  compensation  under  the 
Foley- Walker  bill  is  fair,  just  and  equitable.  It  is  more  liberal 
than  that  of  Hew  Jersey,  Michigan  or  Massachusetts.  It  is  as 
liberal  as  it  is  possible  to  make  such  law  a  practical  success.  The 
Foley-Walker  bill  provides  a  reasonable,  not  an  arbitrary  method 
for  settling  compensation  claims  quickly  and  without  expense. 

It  creates  an  industrial  compensation  board  charged  with  the 
duty  of  passing  upon  and  approving  all  claim  settlements.  It 
affords  to  the  claimant  an  opportunity  to  bring  his  action  before 
the  industrial  compensation  board  or  before  the  courts.  He  has 
an  election  of  tribunals.  The  industrial  compensation  board  is 
charged  with  the  duty  of  approving  each  and  every  claim  so  that 
it  will  not  be  possible  for  any  employer  or  his  representative  to 
take  advantage  of  any  claimant.  All  agreements  for  settlements 
in  order  to  be  valid  must  be  approved  by  the  board. 

The  Foley-Walker  bill  represents  the  result  of  close  study  and 
expert  knowledge  of  the  subject.  The  experiences  of  the  various 
states  which  have  enacted  compensation  laws  have  been  closely 
scrutinized  and  the  best  possible  elements  gotten  together  and 
drafted  into  a  law  which  it  is  believed  represents  the  best  thought 
on  the  subject.  It  has  the  support  of  the  State  Insurance  De- 
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partment,  of  employers  of  labor,  and  it  is  believed  will  receive  the 
support  of  labor  organizations,  once  they  are  convinced  that  it  is 
a  practical  measure  intended  to  benefit  their  interests. 

The  charge  has  been  made,  and  probably  will  be  made  again, 
that  the  bill  has  been  drafted  for  the  benefit  of  casualty  companies 
transacting  business  in  this  State.  Such  companies  exist  for  the 
purpose  of  making  profit  for  their  stockholders  and  it  would  be 
marvelous  indeed  if  they  did  not  take  an  active  interest  in  the 
matter.  But  to  the  disinterested  and  to  the  impartial  observer,  it 
will  be  seen  that  under  the  Foley-Walker  bill,  they  are  merely 
given  the  same  opportunity  to  take  part  in  the  competition  for 
compensation  insurance  business  as  is  given  to  mutual  employers’ 
associations.  In  the  competition  for  business  which  will  ensue 
upon  the  passage  of  the  act,  that  company  or  that  form  of 
organization  which  is  best  fitted  to  render  service  will  survive  in 
this  particular  field  of  insurance.  If  the  premiums  of  the  stock 
insurance  companies  will  be  too  high,  if  the  service  rendered  by 
them  will  be  inefficient,  employers  will  not  pay  their  premiums 
to  such  companies.  The  law  gives  them  the  alternative  of  pro¬ 
viding  for  such  insurance  with  the  mutual  organizations  con¬ 
trolled  by  the  employers  —  organizations  which  will,  it  is  confi¬ 
dently  predicted,  make  for  accident  prevention  as  well  as  for  low 
insurance  rates. 

I  sincerely  hope  that  the  views  herein  expressed  will  commend 
themselves  to  you.  It  is  right,  I  feel,  that  I  should  express  them 
to  you  at  this  time  by  reason  of  the  active  part  this  department 
has  taken  in  preparing  the  Foley-Walker  bill.  The  more  public 
discussion  that  is  given  to  this  important  question,  the  greater 
is  the  likelihood  of  eventual  wise  action  of  a  legislative  character. 
With  this  in  mind,  I  shall  be  very  glad  if  you  will  give  this  letter 
such  publicity  as  you  think  it  should  receive. 

Very  truly  yours, 

WILLIAM  T.  EMMET 
Superintendent  of  Insurance 


